IN THE MUNICIPAL CRIMINAL COURT OF THE CITY OF TULSA, 
TULSA COUNTY, STATE OF OKLAHOMA MUNICIPAL COURT 


CITY OF TULSA, OKLAHOMA 
a Municipal Corporation, 


OCT 30 2020 


Plaintiff, By__C. Ebahotubbi_ pep, 
Case Nos. 6108204, 7552643, 

6110274, 6157535, 6156381 

Judge McCune 


vs 


SAMANTHA HALEY SHAFFER, 


> _4>_4_4 44444 44 


Defendant. 
PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS 
AND BRIEF IN SUPPORT 
COMES NOW, the City of Tulsa, Oklahoma ("Tulsa"), a municipal corporation, and moves this 
Court to find that City of Tulsa has subject matter jurisdiction of all individuals within its corporate 
city limits under the Curtis Act of 1898 and accordingly deny the Defendant’s Motion to Dismiss. 
STATEMENT OF FACTS 
Defendant alleges that she is in the process of enrolling in a federally-recognized Indian 
tribe and that she has some degree of Indian blood. Defendant also alleges that the location of the 
offense in question lies within the boundaries of the Muscogee (Creek) Nation. The City does not 
stipulate to the Indian status of the Defendant because she has not presented evidence that she was 
enrolled in a tribe at the time of the offense. 
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ARGUMENT AND AUTHORITY 


I. The City of Tulsa has jurisdiction of the person even if McGirt applies because the 


Defendant was not an Indian when the offense was committed. 


The Defendant was not considered an Indian for the purposes of Federal jurisdiction when 
she committed the offenses in question. Because Congress has never defined the term Indian in 
the federal criminal context, the courts have crafted tests to determine status. This Court must 
apply the two-part evidentiary test adopted by the Tenth Circuit. United States v. Prentiss, 273 
F.3d 1277, 1279 (10th Cir.2001). The Prentiss test requires a showing that an individual has some 
quantity of Indian blood and is “recognized as an Indian by a tribe or by the Federal government.” 
Id. at 1280. The courts use a totality-of-the-evidence approach when determining recognition. 
United States v. Diaz, 679 F.3d 1183, 1187 (10th Cir. 2012). The Defendant has presented no 
evidence to support her status as an Indian at the time of the offense. Instead, the Defendant has 
merely stated that she is in the process of enrolling. She was not “recognized as an Indian” when 
she allegedly committed the offenses in question. Subject-matter jurisdiction attaches to the 
offense at the time it occurs. If the Defendant enrolls in a tribe after the fact, it does not change the 
subject-matter jurisdiction of the court over the offense committed before enrollment. If the courts 
allowed this, the Defendant could just as easily ainaaah her tribal membership as soon as a case 
is filed in Federal or tribal court. A Defendant could effectively continually evade authorities by 
simply altering their membership with their tribe. Clearly, this is not and should not be the case. 
The Defendant was not recognized as an Indian at the time the offense occurred and accordingly 
cannot satisfy the tests found in Prentiss and Diaz, so this Court has subject-matter jurisdiction 


over these offenses in question. 


II. Congress granted the City of Tulsa subject matter jurisdiction through the Curtis 


Act. 

Defendant argues that Tulsa lacks subject matter jurisdiction relying on McGirt v. 
Oklahoma, 140 S. Ct. 2452, 207 L. Ed. 2d 985 (2020). In McGirt, the United States Supreme Court 
held that Congress never disestablished the reservation of the Muscogee (Creek) Nation and 
accordingly that the State of Oklahoma lacks criminal jurisdiction over Indians within that 
boundary. /d. This decision does not affect the subject matter jurisdiction of Tulsa, as Congress 
explicitly granted Tulsa and other municipalities jurisdiction with the passage of the Curtis Act of 
1898. Act for the Protection of the People of Indian Territory, 30 Stat. 495 (1898) (herein referred 
to as Curtis Act). 


a. McGirt dealt exclusively with the jurisdiction of the State of Oklahoma and did 
not diminish the subject matter jurisdiction of the City of Tulsa. 


The decision in McGirt concerns the application of the General Crimes Act of 1817 and 
the Major Crimes Act of 1885 to the Muscogee (Creek) Nation. 18 U.S.C.A. § 1151-3. With the 
passage of the General Crimes Act in 1817, Congress extended federal jurisdiction over Indian 
lands but carved out an exception for tribal jurisdiction where a crime was committed by an Indian 
against an Indian or where the tribe had already punished the Defendant. 18 USCA § 1152. Sixty- 
eight years later, the Major Crimes Act of 1885 gave exclusive federal jurisdiction for certain 
crimes committed by Indians in “Indian Country”. 18 USCA § 1153. This meant that as of 1885 
all crimes committed by Indians in Indian Country had to be prosecuted by either the tribal court 
or federal court. McGirt held that the Muscogee (Creek) Nation’s reservation was never 
disestablished. McGirt, at 2482. Accordingly, the Supreme Court determined that the State of 


Oklahoma could not prosecute Indians within that boundary because it is still considered to be 


3 


“Indian Country”. Jd. However, while part of the City of Tulsa lies within this boundary, the 
McGirt decision and holding does not similarly affect Tulsa. 


b. Congress alone controls jurisdiction over Indians in Indian Country and 


Congress granted that jurisdiction to the City of Tulsa with the Curtis Act of 
1898. 


While McGirt addressed the issue of State subject-matter jurisdiction, it did not directly 
address the City of Tulsa and other similarly-positioned municipalities. The Defendant argues that, 
under McGirt, the City of Tulsa does not have jurisdiction to prosecute this offense and that the 
jurisdictional landscape of today mirrors that from 1885. While this is the general rule, Congress 
may depart from this established jurisdictional system with “a clear expression of the intention of 
(C)ongress.” Ex parte Kan-gi-shun-ca (otherwise known as Crow Dog), 109 U.S. 556, 572 (1 883). 
It is well-settled that Congress “possesses plenary power over Indian affairs, including the power 
to modify or eliminate tribal rights.” S. Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 343 (1998). 
Congress exercised that power regarding the Indian Territory with the passage of the Curtis Act in 
1898, amending the Dawes Act of 1897. Among other things, the Curtis Act abolished tribal courts, 
and in Section 14 of the Act, provided for incorporation of towns with the Indian Territory, and 
governance of those towns by ordinances. Tulsa was incorporated in 1898 in the manner laid out 
in Section 14 of the Curtis Act, a fact acknowledged by the dissent in McGirt and not controverted 
by the majority. McGirt, at 2490 (5-4 decision) (Roberts, J., dissenting). This allowed Tulsa to 
“possess all the powers and exercise all the rights of similar municipalities in said State of 
Arkansas” and to possess “the same jurisdiction in all civil and criminal cases arising within the 
corporate limits of such cities and towns as, and coextensive with, United States commissioners in 


the Indian Territory.” § 14, 30 Stat. 495, 499-500 (attached hereto as Exhibit “1”) (see also: 
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City of Tulsa v. Oklahoma Natural Gas Co., 4 F.2d 399, 400 (D.C., ED OK); (appeal dismissed, 
269 U.S. 527) (1925)). Section 14 further states that “all inhabitants of such cities and towns, 
without regard to race, shall be subject to all laws and ordinances of such city or town 
governments.” Jd. This meant that the City of Tulsa had jurisdiction under federal law to prosecute 
violations of the City’s ordinances, regardless of whether or not those violations were committed 
by or against an Indian. Congress clearly intended for the municipal governance and jurisdiction 
of cities and towns, such as Tulsa, duly incorporated pursuant to the requirements of the Curtis 
Act, to apply to every person Indian and non-Indian alike, within its jurisdictional city or town 
limits, including enforcement of its criminal laws. 

In Section 14 of the Curtis Act, Congress explicitly granted criminal subject matter 
jurisdiction to incorporated towns in Indian Territory, which includes Tulsa. While McGirt 
discusses the unfortunate possibility of a jurisdictional void for minor offenses, Congress 
anticipated that void and filled it by giving subject matter jurisdiction to municipalities. Congress 
understood all the way back in 1898 that to grow municipalities in Indian Territory, those 
municipalities must be able to govern all individuals within their limits. Similarly, Congress 
acknowledged that Indians within those municipalities must be able to vote in elections of the 
municipality for precisely this reason. With the Curtis Act, Congress provided for autonomy of 
municipalities within Indian Territory. Congress intended for those municipalities to have powers 
separate and distinct from those held by other governmental entities. While cities and towns are 
often considered mere political subdivisions of the State, Congress had no such intended limitation. 
Congress knew that for towns and cities to grow within Indian Territory, those cities and towns 


must have the power to govern their limits, including through the passage and enforcement of 


criminal ordinances. The Supreme Court pointed out that “jurisdictional gaps are hardly foreign to 
this area of the law,” so the application of the Curtis Act to municipal prosecutions does not conflict 
with the application of the General Crimes Act and Major Crimes Act. McGirt, at 2478. Congress’ 
grant of jurisdiction over all persons within Tulsa’s jurisdictional limits, both Indian and non- 
Indian, is clear and unambiguous, and only Congress can rescind that. 

c. The Creek Confederacy, the predecessor to the Muscogee (Creek) Nation 
explicitly agreed to Section 14 of the Curtis Act in their 1901 Agreement with 
the United States government. 

In 1901, the United States and the Creek Indians came to an agreement regarding allotment 
that overrode much of what was provided for the in the Curtis Act. However, this Agreement 
preserved Section 14. Specifically, the Agreement stated it repealed any conflicting statutes or 
treaty provisions “except section fourteen of said last-mentioned [Curtis] Act, which shall continue 
in force as if this agreement had not been made” An Act To ratify and confirm an agreement with 
the Muscogee or Creek tribe of Indians, and for other purposes, 31 Stat. 861, § 41 (1901). The 
Agreement of 1901 was binding on both the Creek Indians and the United States. Therefore, 
Congress not only granted seaeaivaan to municipalities incorporated pursuant to Section 14 of the 
Curtis Act, but the Creek Indians explicitly agreed-to the continuance of that provision. 


II. Congress has not altered or removed Tulsa’s Curtis Act jurisdiction and only 
Congress can do so. 


a. Oklahoma’s statehood did not remove the powers and rights given to Tulsa 
under the Curtis Act. 


Although the political landscape of both Tulsa and the state of Oklahoma have changed 
since 1898, Congress has not rescinded the jurisdiction granted under the Curtis Act. In the early 


years of the 20" century, Congress passed the Oklahoma Enabling Act, 34 Stat. 267 (1906) starting 
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the statehood process. While portions of this Act addressed the transfer of territorial jurisdiction 
to state and federal jurisdiction, nothing in this Act rescinded the authority granted to 
municipalities by the Curtis Act. Jd. at 277. Accordingly, Tulsa retained criminal and civil 
jurisdiction within its limits. When Oklahoma became a state in 1907, all cities and towns in Indian 
Territory continued in existence and did not lose any powers or rights despite any change in form. 
WRT Realty, Inc. v. Bos. Inv. Grp. II, L.L.C., 2012 OK CIV APP 82, 4 11, 287 P.3d 397, 402 The 
Oklahoma Constitution expressly stated that a municipality existing at the time of statehood, e.g. 
Tulsa, “shall continue with all of its present rights and powers unless otherwise provided by law.” 
Okla. Const. art. 18, § 2. Further, the Oklahoma Constitution provided for the continued operation 
of Municipal Courts in those cities, but limited jurisdiction to “criminal and traffic proceedings 
arising out of infractions of the provisions of ordinances of cities and towns.” Okla. Const. art. ce 
§ 1. Statehood did not extinguish any of the powers and duties that Congress granted Tulsa under 
the Curtis Act, however it did limit what was previously unfettered criminal and civil jurisdiction 
to jurisdiction of criminal and traffic proceedings. 
b. Hodel should not be construed to apply to the entirety Curtis Act. 

While provisions of the Curtis Act have been repealed since 1898, Section 14 remains 
intact. See 1901 Agreement with the Creeks. There is a dearth of modern cases regarding the Curtis 
Act. Like the issue of disestablishment of reservations, it appears that the Curtis Act spent much 
of recent history otherwise neglected. The only real interpretation of note is Muscogee (Creek) 
Nation v. Hodel, 851 F.2d 1439 (1988). The D.C. Circuit’s holding is not binding on our Municipal 
Court and some Defendants may attribute far more importance to the holding of this case due to 


the imprecise language of that court’s opinion. In Hodel, the Court of Appeals for the D.C. Circuit 


sought to determine the modern status of Section 28 of the Curtis Act. The issue before that Court 
in Hodel did not touch Section 14 of the Curtis Act. Instead, it dealt specifically with the Curtis 
Act and the Oklahoma Indian Welfare Act of 1936 regarding the issue of tribal governments and 
courts. The Curtis Act, among many other things, abolished tribal courts upon its passage. Curtis 
Act, 504-5. Seventy-nine years later, the O[WA allowed for the formation of tribal governments 
again. OIWA, § 3 at 1967. The Hodel court broadly held that “Curtis Act was repealed by the 
OIWA”. Hodel, at 1446. While this statement may seem strong out of context, the footnote directly 
attached to this statement lays the intention of the Court bear. The clarifying footnote begins 
“Because this Court has determined that the provision of the Curtis Act which has abolished tribal 
courts has been repealed” which clearly demonstrates that the Court was addressing Section 28 
and not the Act as a whole. Hodel, at 1447. One sentence should not be read out of context from 
the entirety of the opinion that preceded it.! 

Further, the justification behind the holding in Hode/ would not support repeal of Section 
14. The Court in Hodel, relying on Montana y. Blackfeet, 471 U.S. 759 (1985), stated that statutes 


dealing with Indians must be “construed liberally in favor of the Indians”. Hodel, at 1444, 


1 In the DC Circuit Court’s paragraph at page 1446, immediately preceding this statement, the court set 
forth that legal context when construing the OIWA only in light of federal and state criminal jurisdiction, 
specifically pointing out that “[T]he Court is cognizant that, under current law, the State of Oklahoma has 
no jurisdiction over Indians within the bounds of the Creek ‘Indian Country’ [footnote omitted]. State v. 
Brooks, No. S-85-117 (Okla.Crim.App., Nov. 7, 1986); see also Indian Country, U.S.A. v. Oklahoma Tax 
Commission, 829 F.2d 967 (10th Cir.1987), cert. denied sub nom. Oklahoma Tax Commission vy. Muscogee 
(Creek) Nation, 487 U.S. 1218, 108 S.Ct. 2876, 101 L.Ed.2d 2906 (1988). Nor do the federal courts have 
jurisdiction over minor Indian on Indian crime within Indian Country [footnote omitted]. ‘When there is a 
crime by an Indian against another Indian within Indian country only those offenses enumerated in the 
Major Crimes Act [18 U.S.C. § 1153] may be tried in federal courts.’ United States v. Welch, 822 F.2d 460, 
464 (4th Cir.1987) (citing United States v. Antelope, 430 U.S. 641, 97S.Ct. 1395, 51 L.Ed.2d 701 (1977)). 
To construe the OIWA as the Interior wants us to could result (until some change in the law) in a 
jurisdictional “no man's land.” 


However, there is no ambiguity in the powers granted to municipalities under the Curtis Act. While 
the OIWA and the Curtis Act may have conflicted when it came to tribal governments, there is no 
provision in the OIWA conflicting Section 14 regarding municipalities. Further, Congress and the 
Creek Indians specifically agreed to the provisions of Section 14 in the 1901 Agreement. 
Accordingly, there is no ambiguity regarding Section 14 that needs to be interpreted. Even if there 
was, it would not be reasonable for the tribe to construe the OIWA to have any effect on Section 
14 of the Curtis Act because the tribe specifically agreed to those terms in 1901. 
ce. McGirt did not affect the City of Tulsa’s Curtis Act jurisdiction. 

While the decision in McGirt does not address the City of Tulsa’s jurisdiction under the 
Curtis Act, the rationale used by the Court is nevertheless illuminating. McGirt makes it clear that 
“when interpreting Congress’s work in this arena, no less than any other, our charge is usually to 
ascertain and follow the original meaning of the law before us” McGirt, 140 S. Ct. at 2468. Further, 
the Court stated, “there is no need to consult extratextual sources when the meaning of a statute's 
terms is clear.” Jd. at 2469. The intention of Congress regarding the jurisdiction of the City of 
Tulsa is clear. The issues present in McGirt do not manifest themselves in this Court. Where 
McGirt found that the State of Oklahoma lacked clear congressional intent, the City of Tulsa can 
demonstrate that intent. 

The opinions of the Majority and the Dissent referenced the Curtis Act. The Dissent directly 
addressed Section 14 regarding the jurisdiction of towns, specifically emphasizing “without regard 
to race”. Id. at 2490. The Supreme Court had an opportunity to adopt Hodel and apply it to Section 
14, but it did not do so. Similarly, the Majority could have applied its own reasoning regarding the 


issue of state jurisdiction to municipalities, particularly in light of the use of Section 14 by the 


Dissent. Instead, the Court did neither, demonstrating that McGirt has no bearing on the 
jurisdiction granted by Congress to cities and towns like Tulsa. 
IV. Conclusion 

With the Curtis Act, Congress clearly intended to provide for the incorporation and governance of 
municipalities in what was the Indian Territory, including the City of Tulsa. Absent action from 
Congress to the contrary, Section 14 remains in force. While some provisions of the Curtis Act 
have been abolished or superseded, Section 14 remains intact to this day. In the Allotment Act of 
1901, Section 41 specifically preserved Section 14 of the Curtis Act allowing for the continued 
operation of cities and towns in Indian Territory. Additionally, the Oklahoma Enabling Act and 
Oklahoma Constitution allowed for the continued operation of Municipal Courts. Finally, nothing 
that has occurred since the passage of the Curtis Act has diminished the power given to the City 
of Tulsa. 

WHEREFORE, Tulsa requests that the Defendant’s Motion be denied and requests that 
the Court find that the City of Tulsa has subject matter jurisdiction of the offense in question under 
the Curtis Act. 

CITY OF TULSA 
A Municipal Corporation 


DAVID E. O’MEILIA 
City Attorney 
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Hayes T. Martin, OBA #32059 
Assistant City Attorney 

Shelton L. Benedict, OBA #11058 
Criminal Division Manager 

Eric Carlson, OBA #12599 
Komron Takmil, OBA #33282 


James D. Hall, I, OBA #32791 
Assistant City Attorneys 

600 Civic Center, Suite 109 
Tulsa, OK 74103 

(918) 596-7737 

(918) 596-9096 facsimile 


CERTIFICATE OF DELIVERY 


I, Hayes Martin, Assistant City Prosecutor/City Prosecutor's Office, hereby certify that I 
mailed a full, true and correct copy of the above PLAINTIFF’S RESPONSE TO DEFENDANT’S 
MOTION DISMISS AND BRIEF IN SUPPORT to: Melanie Lander, Attorney for the Defendant, 
at 201 W Sth St #550, Tulsa, OK 74103 on the October 30, 2020. 
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EXHIBIT “1” 


The Curtis Act of 1898, § 14, 30 Stat. 495, 499-500 


SEC. 14 


That the inhabitants of any city or town in said Territory having two hundred or more residents therein 
may proceed, by petition to the United States court in the district in which such city or town is located, 
to have the same incorporated as provided in chapter twenty-nine of Mansfield’s Digest of the Statutes 
of Arkansas, if not already incorporated thereunder; and the clerk of said court shall record all papers 
and perform all the acts required of the recorder of the county, or the clerk of the county court, or the 
secretary of state, necessary for the incorporation of any city or town as provided in Mansfield’s Digest, 
and such city or town government, when so authorized and organized, shall possess all the powers 
and exercise all the rights of similar municipalities in said State of Arkansas. All male inhabitants of 
such cities and towns over the age of twenty-one years, who are citizens of the United States or of 


either of said tribes, who have resided therein more than six months next before any election held 


under this Act, shall be qualified voters at such election. That mayors of such cities and towns, in 
addition to their other powers, shall have the same jurisdiction in all civil and criminal cases arising 
within the corporate limits of such cities and towns as, and coextensive with, United States 
commissioners in the Indian Territory, and may charge, collect, and retain the same fees as such 
commissioners now collect and account for to the United States: and the marshal or other executive 
officer of such city or town may execute all processes issued in the exercise of the jurisdiction hereby 
conferred, and charge and collect the same fees for similar services, as are allowed to constables 


under the laws now in force in said Territory. 


All elections shall be conducted under the provisions of chapter fifty-six of said digest, entitled 
“Elections,” so far as the same may be applicable; and all inhabitants of such cities and towns, without 
regard to race, shall be subject to all laws and ordinances of such city or town governments, and shall 
have equal rights, privileges, and protection therein. Such city or town governments shall in no case 


have any authority to impose upon or levy any tax against any lands in said cities or towns until after 


title is secured from the tribe; but all other property, including all improvements on town lots, which for 
the purposes of this Act shall be deemed and considered personal property, together with all 
occupations and privileges, shall -be subject to taxation. And the councils of such cities and towns, for 
the support of the same and for school and other public purposes, may provide by ordinance for the 
assessment, levy, and collection annually of a tax upon such property, not to exceed in the aggregate 
two per centum of the assessed value thereof, in manner provided in chapter one hundred and twenty- 
nine of said digest, entitled “Revenue,” and for such purposes may also impose a tax upon occupations 


and privileges. 


Such councils may also establish and maintain free schools in such cities and towns, under the 
provisions of sections sixty-two hundred and fifty-eight to sixty-two hundred and seventy-six, inclusive, 
of said digest, and may exercise all the powers conferred upon special school districts in cities and 
towns in the State of Arkansas by the laws of said State when the same are not in conflict with the 


provisions of this Act. 


For the purposes of this section all the laws of said State of Arkansas herein referred to, so far as 
applicable, are hereby put in force in said Territory; and the United States court therein shall have 
jurisdiction to enforce the same, and to punish any violation thereof, and the city or town councils shall 
pass such ordinances as may be necessary for the purpose of making the laws extended over them 


applicable to them and for carrying the same into effect: 


Provided, That nothing in this Act, or in the laws of the State of Arkansas, shall authorize or permit the 
sale, or exposure for sale, of any intoxicating liquor in said Territory, or the introduction thereof into 
said Territory; and it shall be the duty of the district attorneys in said Territory and the officers of such 
municipalities to prosecute all violators of the laws of the United States relating to the introduction of 


intoxicating liquors into said Territory, or to their sale, or exposure for sale, therein: 


Provided further, That owners and holders of leases or improvements in any city or town shall be 


privileged to transfer the same. 
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IN RE: 
AOQ-2020-16 Den 


Extension of AO-2020-10. 
ADMINISTRATIVE ORDER 


It has been determined to be in the best interest of the City of Tulsa, due to the COVID -19 
Pandemic, that Administrative Order AO-2020-10 is hereby extended indefinitely. 


This order supersedes AO-2020-13. This order shall remain in place unless modified or rescinded. 


Ordered this 30 day of October 2020. 


Mitchell M. McCune, Presiding Judge 
Tulsa Municipal Criminal Court 


role Cheri Harvell (Court Administrator) 
James Wagner (Director of Finance) 


This order shall remain in place until modified or rescinded. 


Ordered this 30 day of October 2020. 


itchell M. McCune, Presiding Judge 
Tulsa Municipal Criminal Court 


cc: Cheri Harvell (Court Administrator) 
Nida Goudeau (Booking Supervisor) 


NO 


